died while on the waiting list. The court granted an
injunction to require the hospital to discontinue the
waiting list. The court reasoned that the practice was
contrary to the public policy of providing medical
services for all persons regardless of financial status.

2. Refusal to provide premises to health care
professionals providing services for persons with AIDS

Health care professionals who do want to provide
services for people with AIDS have sometimes suf-
fered discrimination themselves. In Barton v. N.Y.C.
Commission on Human Rights, a dentist listed his
name with the Gay Mens' Health Center to provide
services for AIDS patients. This eventually resulted
in the dentist's eviction from his premises, The court
held that professionals offering services could prop-
erly complain of unlawful discrimination even though
the professionals themselves were not handicapped.
The court recognized that objects of discrimination
are often least able to avail themselves of remedies af-
forded and that discriminatory practices injure society
as a whole. A professional who wants to make serv-
ices available to a needy class and who is discrimi-
nated against for those efforts deserves legal protec-
tion.

Similar reasoning was used by the courts in Action
AIDS v. Dirot Delaware, where real estate agents with-
drew from property negotiations with a social serv-
ices group after they learned that the group's clients
had AIDS. The agents withdrew even before request-
ing the group's Financial records, suggesting that
prejudice, not financial concerns, were uppermost in
the mind of the sellers. See also Seitzman v. Hudson
River Associates, where physicians were prevented
from moving into an apartment after contracts were
signed and landlords discovered they were treating
AIDS patients.

The problem with some handicap statutes is that
courts will not find them applicable to the buying or
renting of commercial establishments. Thus, in Whit-
man Walker Clinic v, Coakley, the court did not en-
force a contract where the landlords refused to pro-
vide keys to physicians after they discovered the
premises would be used for an AIDS clinic.

3. IIIV-infecte<I health care professionals: testing and
limitations on the right to practice

Hospitals and other health care facilities, in
purporting to safeguard patients from contracting
HIV, have sought to identify infected health care
professionals and sometimes limit their right to prac-
tice. Handicap statutes were not designed to address
this problem and, predictably, courts have not been
consistent in .their findings.

Sortie courts have used traditional employment
discriminatiott principles to prohibit testing and termi-

16

nation of health care workers. The best illustration of
this approach is by the ninth circuit court of appeal in
Glover v. Eastern Nebraska Community Office of
Retardation. The court based its finding upon con-
stitutional principles rather than the Rehabilitation
Act. The court held that a policy of screening health
care workers for HIV was an unreasonable search
and seizure prohibited under the fourth amendment.
The basis for the policy was a mental retardation hos-
pital's concern about clients who bit or scratched.
The court of appeal upheld the lower court's view
that the risk to patients was low, "approaching zero."

The court in Doe v. Attorney General of the U.S.
took a similar approach. The court held that the Fed-
eral Bureau of Investigation was wrong to terminate a
hospital contract because one of the physicians was
HIV positive. See also Department of Health and
Human Services on Behalf of Doe v. Charlotte Memorial
Hospital, where the hospital would not allow an HIV-
infected nurse to work until she could prove there
was "no risk" to patients, visitors, or other personnel.

F. Insurance

There is an inherent tension in the issuance of
health or life insurance policies to persons infected
with HIV. Insurers, seeking to limit their risk, often
seek to determine the insured's serologic status. This
can occur through trying to obtain the results of an
HIV test or to determine if there are any physical
conditions potentially related to HIV, such as swollen
lymph glands, low T-cell counts, chronic fatigue and
wasting, or rare pneumonias or cancer. HIV-infected
persons, on the other hand, have a particular need for
health insurance and many want to provide for their
partners or spouses and children through life insur-
ance.

Insurance companies and HIV-positive insurance
applicants, therefore, have very different interests.
This survey reveals a continuing effort of insurance
companies to ask detailed questions about HIV-related
health status, while applicants seek to avoid answer-
ing those questions directly. Examples include failure
to directly answer questions regarding treatment for
anemia and other blood disorders or disorders of the
lymph glands (Zachary Trading Inc. v. Northwestern
Mutual Life Insurance Co.), treatment for chronic
diarrhea, tumor, cyst, or syphilis (Kentucky Central
Life Insurance Co. v. Webster), or treatment for hepa-
titis or a positive test result for HIV antibody (Lilley
v. Protective Life Insurance Company).

In adjudicating these kinds of cases, the courts usu-
ally apply contract law rather than antidiscrimination
law. Thus, the central questions are as follows: Did
the applicant misrepresent a material fact concerning
his or her health history such that its full or correct

L clinic maintained a waiting list of
